UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
KENNOLLEY BROCKS,

Petitioner,
V. . Civil No.3:02CV02146( AWT)
| MM GRATI ON & NATURALI ZATI ON ;
SERVI CE, :

Respondent . ;

RULI NG ON PETI TION FOR A WRI T OF HABEAS CORPUS

Petitioner Kennolley Brooks petition for a wit of
habeas corpus is being dism ssed for |lack of subject matter
jurisdiction.

l. FACTUAL BACKGROUND

The petitioner is a native and citizen of Jamaica who
entered the United States as an imm grant on or about June
18, 1989. On Septenber 27, 1996, July 6, 2000, April 17,
2001, and June 14, 2001, the petitioner was convicted in
Connecti cut Superior Court for Possession of a Controlled
Substance - Marijuana, in violation of Connecticut General
Statutes, 8§ 2la-279(c).

As a result of those convictions, the Immgration and

Nat uralization Service (“INS") in Hartford, Connecti cut



instituted renoval proceedi ngs agai nst the petitioner on the
foll ow ng grounds:

Section 237(a)(2)(A)(iii) of the Inm gration and
Nationality Act (Act), as anended, in that, at any tinme
after adm ssion, you have been convicted of an
aggravated felony as defined in section 101(a)(43)(B) of
the Act, that is, an offense relating to the illicit
trafficking in a controll ed substance, as described in
section 102 of the Controlled Substances Act, including
a drug trafficking crime, as defined in section 924(c)
of Title 18, United States Code.

Section 237(a)(2)(A)(iii) of the Immgration and
Nationality Act (Act), as anended, in that, at any tinme
after adm ssion, you have been convicted of a violation
of (or conspiracy to attenpt to violate) any |aw or
regul ation of a state, the United States, or a foreign
country relating to a controll ed substance (as defi ned
in section 102 of the Controlled Substances Act, 21
U.S.C. 802), other than a single offense involving
possession for one’s own use of 30 grams or |ess of
mari j uana.

On June 12, 2002, the petitioner was taken into custody
by the INS pursuant to a valid warrant for arrest. A renoval
hearing was held before an Inm gration Judge on Septenber 20,
2002. On that day, the Imm gration Judge orally denied the
petitioner’s application for cancellation of renoval. The
petitioner had until October 21, 2002 to file a notice of
appeal to the Board of Inmm gration Appeals (“BIA"). On
Cct ober 21, 2002, the petitioner filed a notion for an
extension of time, dated October 17, 2002, in which to file a

notice of appeal; the notion for an extension of tine was
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deni ed on Cctober 22, 2002. The petitioner filed his notice
of appeal with the BI A on Novenber 4, 2002. The BIA
di sm ssed the petitioner’s appeal as untinely and the

| mm gration Judge’ s decision becane final.

1. DI SCUSSI ON

Under the Inmm gration and Nationality Act (“INA"), “[a]
court may review a final order of removal only if . . . the
alien has exhausted all adm nistrative renedies available to
the alien as of right.” 8 U S.C. §8 1252(d)(1); see also De

La Cruz v. Ashcroft, 146 F.Supp.2d 294, 296 (S.D.N. Y. 2001)

(holding that alien failed to exhaust adm nistrative remedies
by failing to tinmely file adnm nistrative appeal with the
Bl A) .

St atutory exhaustion requirenents are mandatory, and
courts are not free to dispense with them Bastek v.
Fed. Crop Ins., 145 F.3d 90, 94 (2d Cir. 1998). 1In
particular, the INA's exhaustion requirenment constitutes
a “clear jurisdictional bar, and admts of no
exceptions.” Mejia-Ruiz v. 1.N.S., 51 F.3d 358, 362 (2d
Cir. 1995).

De La Cruz, 146 F. Supp.2d at 297.

Here, the petitioner failed to exhaust his
adm ni strative renmedi es, and consequently, the court | acks
subj ect matter jurisdiction. On Septenber 20, 2002, the

| mm gration Judge orally denied the petitioner’s application
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for cancellation of renmoval. Under applicable regulations,
the notice of appeal was required to be filed within 30

cal endar days of the Imm gration Judge’ s oral decision unless
the last day fell on a weekend or |egal holiday, in which
case the appeal had to be received no later than the next

busi ness day. See 8 C.F.R § 3.38(b)(c). Thus, the
petitioner had until October 21, 2002 to file a notice of
appeal with the BIA. Although the petitioner filed a | ast

m nute notion for an extension of tine, it was denied, and
notw t hstandi ng the petitioner’s pro se status, it does not
appear that there was anything inproper about that denial.

Al'l that was required of the petitioner by the deadline was
the filing of a notice of appeal. See BIA Form EO R-26. As
the petitioner did not file his notice of appeal with the BIA
until Novenber 4, 2002, it was untinmely. Thus, the BIA
properly dism ssed his appeal as untinely, and consequently,

the petitioner has failed to exhaust his adm nistrative

remedies. See Da Cruz v. I.N.S., 4 F.3d 721, 722 (9th Cir.

1993) (explaining that Bl A | acked jurisdiction to consider

appeal filed one day |late); Bennett v. Reno, 2001 W. 80079
(S.D.N. Y. Jan. 30, 2001) (holding that appeal to BI A one day
| ate required di sm ssal because 30-day appeal period is

mandat ory and jurisdictional).
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The petitioner directs the court’s attention to the fact
that he recently received perm ssion to appeal his June 14,
2001 conviction. However, even if he is successful in
overturning the conviction, he will still have three
convictions for violation of Connecticut General Statutes 8
21a-279(c), which is still nore than “a single offense
i nvol vi ng possession for one's own use of 30 grams or |ess of
marijuana.” 8 U.S.C A § 1227(A)(2)(B) (1) (West
1994). Thus the outcone of his renoval hearing would not
have changed had he gotten this conviction vacated prior to

the Imm gration Judge’ s deci sion.

I11. CONCLUSI ON

For the reasons set forth above, Kennoll ey Brooks’
petition for a wit of habeas corpus (Doc. #3) is hereby
DI SM SSED because the court | acks subject matter
jurisdiction. Accordingly, the stay of deportation, set
forth in the court’s Order Staying Deportation (Doc. #5), is
hereby LI FTED.

It is so ordered.

Dated this 17th day of April, 2003, at Hartford,

Connecti cut .



Alvin W Thonpson
United States District Judge



